m mﬁ CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PALM BEACH COUNTY, FLORIDA

¥ . CASENO: 2006 CA 014101 AA
DAWN PARDE,
. Plaintifls)

‘V.!\ ’

JRA JACKSON, e al,

This ssatter came before the court op the petitioner’s request for the i'ss;uaaée ofa
‘petentptory writ of mandamus. On December 21, 2006, petitioner initiated this a;:,tion by
ﬁhhgacww for alternative writ of mendamus. Petitioner, Dawn Pardo, is a
member of a petition committee in the City of Riviera Beach. The committee seéks to
phace on the March 13, 2007 ballot two proposed amendments to the City of Riviera
Beach’s munigtpal charter and a referendum 1o repeel City Ordinance 3016. The
mﬁposcd‘bhalier amendments are: 1) a petition for charter amendment limiting the
ntﬂ_ﬁber of yoass that the City may lease municipal property; and 2) a petition for charter
amendrment establishing height limitations for municipal beach property. The respondents
ace, mspactlvei'y the council members of the City of Rivicre Beach, the city clerk for the
City of Rlvicr& Beach, and the City itself,

0!1 JM}’ 8, 2007, the Honorable David F. Crow entered an alternative writ of
mamiamus aod otder to show cause. The court’s order compelled the respondents to

either place the rcquested referendum and charter amendments on the March 2007 ballot



.en ﬂhmrnvcly, I;lo show cause why the referendum and amendments should not be
p&&ced on.the h\lla{. The order further transferred this action to Division AA based en g
previausiy ﬁtﬂé declaratory judgmernt action sryled City of Riviera Beach Beack V. Dmvn-
Pardo et o, Cast No. 06 CA 014100 A4 |

On J«mumy 11, 2007, the petitioner filed a motion for emergency hearing :m her
tequest for a ﬁmﬁm writ of mendamus. The motion for an emergency hearing was
gréoted by the 'Hi.a‘no-rable Howard Harrison, Senior Judge, and a hearing was scheduled
for 3:00 pim. Janusty 26, 2007. On January 26, 2007, the court heard argumcnt on the
petitoner's reguast for a peremptory writ of mandamus. The hearing was continued to -
permit the respondents to file their response to the alternative writ of mandamus | by
u;mdme mﬁh Fle. R. Civ. P. | 630 and in accordance with the time frame set forth in
ﬂie-mwe wHt of mandamus.

' Oh J‘m 29, 2007, the respondents filed their answer and affirmative defenses
10 the aitemative writ of mandamus. On February 1, 2007, the court again heard
acgygmont on'the petitioner’s application for @ peremptory writ of mandamus and of the
respondents’ opposition. Based upon the presentation of the parties, the court makes the
following findigs.

It is well sertled that mandamus is awarded “to enforce the performance of &
mi@iﬂeﬁal dury imposed by law where such duty has not been performed as the law
Teghires.” .S‘-rauj éx rel. Clendinen v. Dekle, 173 S0.2d 452, 456 (Fla. 1965) (citations
oemived).. Mendamus is not appropriate when & determination of controverted facty is
W to uﬁmam the rights of the parties. Sandpiper Bay, Inc. v. LaChance, 384

50.2 943, 95¢ (Fln. 4" DCA 1980); Immer v, Ciry of Miami. 898 So.2d 258, 259 (Fla.



1

S“DCA 2008} - Mandamus will only lie when the act sought 1o be compelled is
mmu!emr Mandamus is not appropriate to compel the performance of a dwcremy
ash Town of Manalapan v. Rechler, 674 So.2d 789, 790 (Fla. 4% DCA 1996).

While warlous grounds have been advanced by the respondents in opposition to -
ﬂ:tjmqw for_:#nin;ia:nus relief, the primary issue at this stage of the proceeding is
Whéﬁn cenweverted facts preclude the court from granting mandamus relief without
farst imnducﬁnﬁ an evidentiary hearing or trial.

To suppom the assertion that issues of facts exist, respondents initially point to the _
poﬁum commisigie’s alleged failure to comply with Article X of the City Charter. . Article -
X of #e City's Charter sets forth procedures to be followed for initiative and referenduim
Mﬂom Reipmdems contend that there are issues of fact concerning whether the
pétiiﬁm ¢ominifrse properly comptied with Anticle X. Specifically, the respondents
afiege that: 1).tmore than five circulators were used to circulate the petitions; 2) the
affidevits of the circulators are false as the circulators/affiants did not personally witness
the “signinig quapy of the petitions end cannot artest that 1he signatures are penuine; and
3) tlte affictavits cf the circulators are flawed in that they do not state that the signer had
gn Dppoerty to.read the ordinance proposed or sought to be reconsidered.

Imsportently, the respondents do not allege that the underlying signatures of the
electors are foigeries. The petitioner asserts, and the respondents concede, that tke
sighatures offored in support of the referendum an;d charter amendments have each been
vel':’t'ﬁed by the Bupervisor of Elections of Palm Beach County, The respondems adso

coticede that G4 Supervisor of Elections has certified the signatures of at least 19% of the



registered votats in the City of Rivieta Beach as it relates to the two proposed charter
rgengments. .

. Based upen the foregoing, the court finds that issues of fact exist with regard to
the ‘Whether ﬁla'w procedural requirements of Article X of the City Charter have been mer.
The b;i&tenee of controverted facts with regard to the affidavits executed by the
é@ators preclﬁdes the court from granting mandamus relief with respect to the
reforendum to npeal Ordinance 3016 without first conducting an evidentiary hearing.
Sm@:per Bay, id. It appears clear that this referendum is governed by Anticle X of the
Cuy Chaﬂer However, a different analysis applies to the two proposed amendments to
the. Cny Chanter.

Amen&nenus To municipal charters are governed by Florida Statute Section
166 931 (1). Section 166.031(1) provides that the electors of municipality may “by
pctiuwn signed by 10 percent of the registered electors™ submit 1o the electors & proposed
amemlmm t0 a municipal charter. There are no procedural requirements within the
Stalute relating to the number of circulators for a petition. Likewise, the statute does not
regutire circulators to attest to the fact that the petitions were signed in the presence of the
eireulators. In short, none of the procedural requirements in Article X of the City Cw
-are' centained in the statute,

Respmdehts contend that Article X of the City Charter merely Supplements the
provisions of Section 166. 031(1) and that the procedura) requirements of the City Charter
are not in conflfct with Section 166.031(1). The court disagrees. Section 166.031

ol

! A the court has concluded that issues of fact precl'udc the issuance of mandamus relief
with respect tq g referendum, the court will not address whether the City Council’s
c&un-. to act o the referendum was a discretionary act,




‘ qp;'q;eh's m-‘h_a tss sofe method by which & municipal charter may be amended. While (e
pamm have m provided the court with any controlling appellate case law authority on

. &iﬂ W.‘the'w%t finds persuasive the opinions of the Florida Attorney Gernreral’s
otfili_c_c'. See, (ﬁ..Au’y. Gen. Fla. 93-23 (1991); Opp. Att’y. Gen. Fla. 88-30 (IQQIG).

U The lq;;ishure has not seen fit to impose any requirements other than the
:siMe 1.01’. i-&ioﬁhe electors. Thayer v. State, 335 So.2d 815, 817 (Fla.
15§ﬁﬁ1kg{sﬁme-d§recﬁve as 1@ how a thing shall be done is, in effect, u prokibition
W its bﬁhﬂg doze in any other manner). As it is admirted that the Supervisor of
Elﬁtmom :haﬁ:qéﬁiﬁed that the petitions a1 issue meet the 10% threshold, nothing mote is
reqiﬂred byt stasute.

A’ﬁ ﬂﬁﬁ?ﬁﬁoners bave complied with the requirements of Section 166.031(D), -‘“El"lo
mﬁ&mm::d.w relating to whether the procedural requirements of Article ¥ have beeg
mﬁaﬁed are nat material. Therefore, these controverted facts do not preclude the |
1smme of aadanus relief with respect 10 the two proposed charter amendments.

Respotsdertts also contend that the issuance of a peremptory writ of mandamus is
bured by thi¢ doctrine of laches and by the equitable defense of unclean hands. At the
henrmg on February 1, 2007, the respondents indicated that their unclean hands defense
Wik based o h petition committee's failure to comply with the procedural requirergent
of Artiche X of the City Charter. As already discussed, these facts, while controverted,
25T 2L mwﬂa,i ® the tWo proposed. amendments to the City Charter and do not preclude
thc. entry of mandamus relief.

Lachei;—‘m d defense to issuance of a writ of mandamus. Wright v. Fran.kel, 20086

WI‘:,E??&OIE‘?! s, App. 4¥ Dist) 32 Fla. L. Weekly D97. At the hearing om February 1,



mm, the respéadents conceded that laches cannot be applied 1o the referendum to repesl
Ordmw 3618, m to the proposed charter amendment 1o ;imjt the nwinber of years that
ﬂﬁ?:City c.nn- l;ev_’d‘!d municjpal property. Prior 1o the enactment of Ordinance 3016, tho
Cky Cherter provided that no lease of municipal property could exceed 50 years.

- Ordismmce 3016 extended the permissible lease term from 50 years to 99 years.
'ﬂae petition wees’ challenge to Ordinance 3016 through a petition for a
;mférmdﬂ;n ;rapealing the ordipance, and the proposed charter amendment seel'fing to
rm the 3§ ypar limitation, was almost immediate and respondents concede Wizt 2o
MMbk delay occurred here.

: Wit@; ma:d to the proposed charter amendment limiting the height of beach fromt
propenty, respsadents primarily assert that the petisioner should have filed earlier a |
dﬁéﬁ'amry Mmt action to determine whether the procedural requirements of Article
X éf the City éhaner applied to charter amendments under Section 166.031. The coust
‘fisls that this theory will not support a laches defense. The petitioner had a right to rely
o'lﬂhe Plain lahguage of Section 166.031, and there was no need 1o test the statigte’ s
spplication befor: the issuc was raised in this case.

Rs%dams also assert that the petitioner waived the right to rely on Section
156:631(1) bapause the petitioner atiempted to meet the procedural requirements of
Aslicle X in pwyposing the two charter amendments. The court finds that, even if true,

these facts will wot support a waiver of the petitioner’s statutory right to propose



unentments e City Charter. Both amendments clearly stated that they were being
.pmpiase& ;w:mm to Section 166.031 2

) .. The ﬁm{ {ssue with respect 1o the petitioner’s request for mandamus reliet is
Maaeﬁher the pwmt of the propesed chester amendments on the ballot for the next.
geﬁaml ehctiﬁa i..s & ministerial or discretionary act. Once the requirements of Section
166.03 14 ]l) hﬂm been met, placement of the proposed amendment or amendinents on the
huﬁa_bt is mm&m:ry Section 166.031(1) provides that the “goveming body of the
tmtuwpahty :hll place the proposed amendment contained in the ordinance or petitien
tur;ﬁveie of tht eectors at the next general election...” No discretion is granted ta the
gevemmg M of the munigipa.lity by the statute. Therefore, the act of placing the
pmpnspd-.chu:‘lerumcndments to the vote of the electors is ministerial, and the
pdfummc'e @f4hat act can be compelied by the issuance of a writ of mandamus.

Based wpon the foregoing, it is héreby,

DRDERED and ADJUDGED, as follows:

I. '_;P#titioner’s request for the issuance of a peremptory writ of mandamus
cetopellitg M-ﬂawment of the referendum 1o repeal Ordinance 3016 on the March 2007
bedbt is desied. |

: 1. Putitioner's request for the issuance of a peremptory writ of mandatmus
cunpelling ﬂrz respondents 1o place the two proposed charter amendments on the March
2007 baliot is-granted. Respondents Jim Jackson, Nomma Duncombe, Vanesse Lee,
Elizabeth Wade, Ann Iles, Carrie Ward and the City of Riviera Beach are commartded to

Ciat the hisaring on February 1, 2007, the respondents informed the court fhat the
ptiipesed-amefidments would not force amendment of the City's comprehensive plan.
Therefore, thansourt does not need t6 consider the respondents fifth affirmative defense.



Mﬁmrﬂw, aniﬁo lalcr than February 8, 2007, set an election on the two proposed chan«a;r

améndmeats mwginm form for the electors of the City of Riviera Beach at the hext
gtm}qm] eﬁ:cﬂam currently scheduled for March 13, 2007.
DONE AND ORDERED in Chambers, at West Paim Beach, Palm Beack Coumty,

Flopida; an this 5® day of February, 2007.

M/

’ Glenn D. Kelley
: Circuit Court Judge
:cmpy fu:msha&
Jkin M. Jorgetisen, Esq., 4400 PGA Boulevard, Suite 800, Palm Beach Gardens, Fl.
33410 e
ii;f;ard A, Jasdlem, Esq., 515 North Flagler Drive, 18™ Floor, West Palm Beach, F1.
33401 - :
Bﬂmﬂ Josly, Esq., 515 North Flsgler Drive, Suite 1900, West Palm Beach, Fl. 33401



